Friday 

July  25,  1980 


Part  VIII 

Department  of  the 
Interior _ _ 

Office  of  Surface  Mining  Reclamation  and 
Enforcement 


Floodplain  Management  and  Wetlands 
Protection;  Final  Procedures 


49872 


Federal  Register  /  Vol.  45,  No.  145  /  Friday,  July  25, 1980  /  Rules  and  Regulations 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Chapter  VII 

Floodplain  Management  and  Wetlands 
Protection;  Final  Procedures 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Department  of  the  Interior. 
action:  General  statement  of  policy. 

summary:  This  is  a  general  statement  of 
policy  to  inform  the  public  of  the 
procedures  the  Office  of  Surface  Mining 
(OSM)  has  followed  and  will  follow  in 
implementing  Executive  Order  11988, 
Floodplain  Managment  (May  24, 1977) 
and  Executive  Order  11990,  Protection  of 
Wetlands  (May  24, 1977).  This  notice 
provides  the  Office  of  Surface  Mining’s 
final  procedures  for  complying  with 
Executive  Order  11988,  and  Executive 
Order  11990.  These  procedures  are 
published  pursuant  to  the  Department’s 
final  procedures  published  in  the 
Federal  Register  on  June  20, 1979.  See  44 
FR  36119. 

OATES:  These  procedures  are  effective 
on  August  25, 1980,  subject  to  review 
and  evaluation  of  comments  as  noted 
below.  Comments  to  these  procedures 
must  be  submitted  by  the  close  of 
business  at  the  address  listed  below  by 
August  14, 1980. 

ADDRESS:  Written  comments  must  be 
mailed  or  hand-delivered  to:  John  David 
Parsons,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  U.S. 
Department  of  the  Interior,  South 
Building,  1951  Constitution  Avenue, 

N.W.,  Washington,  D.C.  20240. 

Telephone  (202)  343-5261.  All  comments 
will  be  available  for  inspection  in  the 
Administrative  Record  Office,  Room 
153,  South  Interior  Building. 

FOR  FURTHER  INFORMATION  CONTACT. 
David  R.  Maneval,  Assistant  Director, 
Technical  Services  and  Research,  Office 
of  Surface  Mining  Reclamation  and 
Enforcement;  (202)  343-4264. 
SUPPLEMENTARY  INFORMATION: 

Comments 

These  procedures  constitute  a  General 
Statement  of  Policy  as  defined  at  43  CFR 
14.5(c).  The  Administrative  Procedure 
Act,  5  U.S.C.  551  et  seq.,  does  not 
require  public  participation  in  the 
development  of  General  Statements  of 
Policy.  OSM  believes  that  providing 
opportunity  for  the  public  to  submit 
written  comments  on  these  procedures 
would,  however,  be  beneficial.  If 
comments  indicate  substantial 
deficiencies  or  oversights  in  these 


procedures,  appropriate  revisions  will 
be  made  and  the  effective  date  as 
indicated  above  postponed  to  give  effect 
to  any  revisions;  otherwise,  the 
procedures  become  effective  when 
indicated. 

Background 

A.  These  Executive  Orders  were 
issued  on  May  24, 1977.  The  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  issued  its  permanent 
regulations  on  March  13, 1979.  See  44  FR 
14901  et  seq.  The  permanent  regulations 
complied  with  the  intent  and  objectives 
of  the  Orders,  which  were  incorporated 
by  general  reference.  An  Environmental 
Impact  Statement  had  been  previously 
issued  evaluating  foreseeable 
environmental  impacts  of  OSM’s 
permanent  program  and  discussing  the 
alternatives  considered.  See  OSM  EIS-1, 
filed  with  the  Environmental  Protection 
Agency  on  January  29, 1979.  The 
Department  of  the  Interior  (DOI) 
published  Final  Procedures  in  the 
Federal  Register  on  June  20, 1979,  to 
comply  with  the  Orders.  These 
Procedures  require  DOI  agencies  and 
bureaus  to  prepare  or  update  their  own 
procedures.  Although  OSM’s  permanent 
program  is  responsive  to  the 
requirements  of  the  Orders,  OSM  now 
issues  this  General  Statement  of  Policy 
to  clarify  its  compliance  with  both  the 
Orders  and  DOI’s  procedures,  and  to 
enhance  public  understanding  of  OSM’s 
existing  procedural  provisions  for  the 
protection  of  floodplains  and  wetlands. 

B.  The  Orders  direct  Federal  agencies 
that  deal  with  Federal  lands  and 
conduct  Federal  programs  affecting  land 
use  to  avoid,  to  the  extend  possible,  all 
actions  associated  with  modification  or 
destruction  of  floodplains  and  wetlands, 
or  that  may  increase  the  risk  of  loss  of 
life  and  property  resulting  from  flood 
and  storm  damage.  Provisions  of  the 
Orders  create  the  basis  for  floodplain 
and  wetlands  protection,  continued 
public  awareness,  and  technical  review 
of  projects  affecting  ecological  balance, 
environmental  quality,  and  public  safety 
where  floodplain  and  wetlands 
construction  cannot  be  avoided. 
Emergency  activities  are  exempted  from 
the  specific  requirements  of  the  Orders. 

Statement  of  Program  Approach 

A.  The  objectives  of  OSM’s  programs 
are  to  fulfill  the  purposes  of  Section  102 
of  the  Surface  Mining  Act  (30  U.S.C. 
1202)  in  a  manner  which  is  consistent 
with  the  language  of  the  Act,  its 
legislative  history,  other  applicable  laws 
and  judicial  interpretations.  The  OSM 
program  policy  is  and  has  been  to: 

1.  Exercise  leadership  and  take  action 
to  avoid,  to  the  extent  possible,  the  long- 


and  short-term  adverse  impacts 
associated  with  the  occupancy  and 
modification  of  wetlands  and 
floodplains; 

2.  Avoid  the  direct  and  indirect 
support  of  wetland  or  floodplain 
development  whenever  there  is  a 
practicable  alternative; 

3.  Reduce  the  risk  of  flood  loss  and 
minimize  the  impacts  of  floods  on 
human  health,  safety  and  welfare; 

4.  Restore  and  preserve  the  natural 
and  beneficial  values  served  by 
floodplains  and  wetlands; 

5.  Develop  an  integrated  process  to 
involve  the  public  in  the  floodplain 
management  decisionmaking  process; 
and 

6.  As  a  part  of  the  State  surface 
mining  and  abandoned  mine 
reclamation  programs  review  process, 
urge  States  to  exercise  leadership  and 
take  action  to  avoid  to  the  extent 
possible,  the  long-  and  short-term 
adverse  impacts  associated  with  the 
occupancy  and  modification  of 
floodplains  and  wetlands. 

B.  OSM’s  program  contains  several 
elements  that  are  relevant  to  the  Orders’ 
required  planning  approach. 

1.  Secretarial  approval  of  surface  coal 
mining  operations  on  Federal  lands  and 
under  a  Federal  program.  Section  523(c) 
of  the  Surface  Mining  Act  (30  U.S.C. 
1273(c))  provides  that  the  Secretary  of 
the  Interior  may  not  delegate  to  the 
States  “his  duty  to  approve  mining  plans 
on  Federal  lands.  .  .  Secretarial 
approval  of  mining  operations  on 
Federal  lands  currently  takes  place 
pursuant  to  30  CFR  Part  211.  OSM’s 
permanent  regulatory  program  on 
Federal  lands  (30  CFR  Chapter  VII, 
Subchapter  D)  will  become  effective 
upon  the  date  of  approval  of  a  State 
program  or  implementation  of  a  Federal 
program  for  a  State.  See  44  F.R.  77440- 
47,  December  31, 1979.  States  with 
approved  programs  may  elect  to  enter 
into  a  cooperative  agreement  with  the 
Secretary  of  the  Interior  to  provide  for 
State  regulation  of  surface  coal  mining 
operations  on  Federal  lands  within  that 
State.  See  30  U.S.C.  1273(c). 

OSM  currently  complies  with  the 
Orders  and  Departmental  procedures  in 
its  review  of  mine  plans  under  30  CFR 
Part  211.  In  the  future,  compliance  will 
occur  pursuant  to  the  permanent 
regulatory  program  on  Federal  lands. 

The  Department  is  currently  working 
with  several  States  to  enter  into 
cooperative  agreements  for  State 
regulation  of  mining  operations  on 
Federal  lands.  The  method  and 
responsibility  for  compliance  with  the 
Orders  and  Departmental  procedures 
will  be  discussed  in  each  such 
cooperative  agreement.  Pursuant  to  30 
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CFR  745(c),  all  proposed  cooperative 
agreements  will  be  published  in  the 
Federal  Register  for  public  comment. 

Numerous  opportunities  for  public 
participation  in  the  mine  plan  decision 
process  are  also  provided  in  OSM’s 
regulations  and  in  regulations 
implementing  the  National 
Environmental  Policy  Act. 

The  mine  plan  review  process  for 
mining  operations  on  Federal  lands 
provides  a  particularly  effective 
administrative  mechanism  for  the 
avoidance  of  direct  and  indirect  support , 
of  floodplain  and  wetlands 
development.  In  mine  plan  review,  the 
operator  must  demonstrate  compliance 
with  the  applicable  laws  and 
regulations.  Alternative  actions  are 
identified  as  part  of  the  National 
Environmental  Policy  Act  process,  and 
stipulations  may  be  attached  to  surface 
coal  mining  and  reclamation  permits. 

The  Act  and  its  regulations  require 
operators  to: 

a.  Use  minimum  grading. 

b.  Return  the  site  to  natural  or 
approximate  original  contours. 

c.  Preserve  free  natural  drainage  to 
the  extent  possible  when  designing  and 
constructing  roads  and  fills  or 
conducting  surface  mining  operations. 

d.  Control  point  and  nonpoint 
discharges. 

e.  Control  methods  used  for  grading, 
filling,  soil  removal  and  replacement, 
spoil  disposal,  etc.,  to  minimize  erosion 
and  sedimentation. 

f.  Prohibit  the  location  of  spoil  and ' 
other  potential  pathogenic  and  toxic 
sources  on  the  floodplain  and  in 
wetlands. 

g.  Design  construction  projects  for 
runoff  detention. 

h.  Identify  and  protect  wildlife  habitat 
and  other  vital  ecologically  sensitive 
areas  from  disruption. 

i.  Require  topsoil  protection  and 
replacement. 

j.  Locate  and  preserve  from  harm 
historical  and  cultural  resources. 

k.  Minimize  any  alteration  in  natural 
drainage  and  flood  flow. 

l.  Limit  the  use  of  exotic  plant  species 
to  those  organisms  already  common  to 
the  area  or  those  known  not  to  compete 
unfavorably  with  existing  populations. 

m.  Include  fire  management  and 
control  in  any  overall  management 
plans. 

n.  Require  erosion  control  plans  on 
reclaimed  lands,  haulage  roads,  etc. 

Furthermore,  by  stipulation,  OSM  may 
require  operators  to  maintain  wetland 
and  floodplain  vegetation  buffers  to 
reduce  sedimentation  and  delivery  of 
toxic  pollutants  to  the  water  body. 

2.  The  planning  program  to  designate 
areas  unsuitable  for  mining  is  mandated 


by  Sections  522(a),  (b),  and  (c)  of  the 
Surface  Mining  Act.  As  implemented  in 
OSM’s  permanent  regulations,  the 
program  provides  the  mechanism  by 
which  wetlands  and  floodplains  may  be 
designated  as  unsuitable  for  mining.  See 
30  CFR  Parts  762,  764,  and  769.  Early 
public  participation  in  the  designation 
process  is  required.  Any  person  having 
an  interest  which  is  or  may  be  adversely 
affected  may  petition  for  the  designation 
of  Federal  (30  CFR  Part  769)  or  non- 
Federal  (30  CFR  Part  764)  lands  as 
unsuitable  for  all  or  certain  types  of 
surface  coal  mining  operations.  Thus, 
the  effects  of  surface  mining  operations 
on  floodplains  and  wetlands  will  be 
addressed  through  these  initiatives. 

3.  The  abandoned  mine  land 
reclamation  program  has  been 
established  for  the  reclamation  of 
previously  mined  and  inadequately 
reclaimed  land.  OSM  has  previously 
published  final  guidelines  to  be 
considered  by  the  administering  agency 
in  using  monies  from  this  fund  to  reclaim 
and  restore  land  and  water  resources 
adversely  affected  by  past  mining.  See 
45  FR 14810-19,  March  6, 1980,  and 
accompanying  final  environmental 
impact  statement,  OSM-EIS-2.  These 
guidelines  specifically  require 
consideration  of  the  requirements  of  the 
floodplains  and  wetlands  Orders. 

4.  Federal  Programs.  The  Secretary  of 
the  Interior  must  implement  a  Federal 
program  in  a  State  when  that  State  fails 
to  submit  a  State  program,  fails  to 
submit  an  acceptable  State  program 
within  60  days  of  final  disapproval  of  a 
proposed  program,  or  fails  to  implement, 
enforce  or  maintain  its  approved  State 
program. 

In  such  States,  OSM  will  constitute 
the  regulatory  authority  for  the 
.  regulation  and  control  of  coal 
exploration  and  surface  coal  mining  and 
reclamation  operations  on  all  lands 
(except  Indian  lands)  in  that  State  until 
the  Federal  program  is  terminated. 
OSM’s  Federal  program  regulations 
recognize  the  obligation  to  comply  with 
the  Orders.  See  30  CFR  736.22(a)(2). 

C.  OSM’s  program  functions  as 
described  above  provide  for: 

1.  Development  of  an  integrated 
regulatory  process  to  involve  the  public 
in  the  floodplain  and  wetlands 
development  decision  making  process; 

2.  Utilization  of  the  principles  of  the 
Unified  National  Program  for 
Floodplain  Management; 

3.  A  systematic  review  of  existing 
procedures  to  involve  protection  and 
restoration  of  values  and  a  sound  policy 
to  apply  floodplain  and  wetlands 
principles  in  all  stages  of  planning, 
implementation,  monitoring  and 
evaluation  of  office  activities; 


4.  Avoidance  of  long-  and  short-term 
adverse  impacts  associated  with  the 
occupancy  and  modification  of 
floodplains  and  wetlands; 

5.  Restoration  and  preservation  of  the 
natural  environment,  including 
floodplain  and  wetland  values; 

6.  Minimization  of  flood  losses  and 
impacts; 

7.  Technical  consultation  with  the  U.S. 
Water  Resources  Council,  Council  on 
Environmental  Quality,  Federal 
Emergency  Management  Agency, 
Environmental  Protection  Agency,  Fish 
and  Wildlife  Service,  Corps  of 
Engineers,  and  other  institutions  with 
expertise  in  the  natural  and  beneficial 
values  of  floodplains  and  wetlands; 

8.  Assurance  that  planning  programs 
and  budget  requests  reflect 
consideration  of  natural  and  beneficial 
values  of  floodplains  and  wetlands. 

Guidelines  for  Future  Action 

A.  Future  implementation  of  the 
floodplains  and  wetlands  orders  shall  be 
primarily  effected  in  OSM’s  actions  to 
comply  with  NEPA.  For  ease  and 
economy  of  documentation,  the  Orders’ 
requirements  will  be  included  in  the 
NEPA  compliance  documents  for  each 
such  action.  Review  and  evaluation 
procedures  are  to  be  augmented  by  a 
planning  program  in  which  all  OSM 
actions,  even  those  that  do  not  result  in 
a  physical  change,  are  evaluated  for 
their  impacts  to  or  with  floodplains  and 
wetlands,  as  described  in  the  Orders. 

B.  Where  OSM’s  guidelines  or 
regulations  do  not  provide  public  notice, 
OSM  will  prepare  such  notices.  These 
shall  be  issued  in  conformance  with  the 
following  guidelines: 

1.  The  Regional  Director  shall  identify 
whether  a  proposed  action  is  located  in 
or  may  impact  a  floodplain  or  wetland. 

2.  If  a  determination  is  made  that  a 
floodplain  or  wetland  may  be  impacted, 
the  Regional  Director  shall  make  public 
in  the  affected  and  adjacent  areas  the 
intention  to  locate,  approve  or  fund  a 
proposed  action  having  a  potential 
impact  on  a  floodplain  or  wetland.  This 
notice  must  provide  a  description  of  the 
proposed  action  with  30  days  allowed 
for  meaningful  input  from  the  public  to 
help  define  possible  impacts,  means  to 
minimize  impacts,  and  possible 
alternative  actions.  Public  input  shall 
include  written  comments  as  well  as  a 
public  hearing. 

3.  For  the  proposed  action,  the 
Regional  Director  must  identify  if  the 
action  has  impacts  in  the  floodplain  or 
wetland  or  directly  or  indirectly 
supports  floodplain  or  wetland 
development  that  has  additional 
impacts.  If  the  proposed  action  is 
outside  the  floodplain  or  wetland 
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development  that  has  additional 
impacts,  and  other  statutory  and 
regulatory  requirements  are  met,  then 
action  can  be  approved  and 
implemented,  following  procedures 
outlined  in  Step  (6)  below. 

4.  If  the  proposed  action  has 
identifiable  impacts  or  indirectly 
supports  floodplain  or  wetland 
development  that  has  additional 
impacts,  these  effects  must  be 
minimized. 

5.  If  the  effects  of  the  proposed  action 
cannot  be  minimized,  proposed 
alternatives  can  be  evaluated  to 
determine  if  they  are  practicable  at  a 
floodplain  or  wetland  site  in  light  of  the 
exposure  to  flood  risk  and  ensuing 
disruption  of  floodplain  and  wetland 
values. 

6.  The  decision,  whether  rendered  by 
Regional  Directors  or  other  authorized 
CSM  personnel,  shall  be  accompanied 
by  written  findings  of  fact.  The  findings 
of  fact  are  to  be  integrated  into  existing 
procedures,  notices,  and  documents. 

7.  Section  1.6C  of  the  Department’s 
final  procedures  provides  that  heads  of 
bureaus  and  offices  within  the 
Department  must  be  the  responsible 
official  for  statements  of  findings.  See  44 
FR  36121,  June  20, 1979.  Accordingly, 
any  NEPA  document  or  other  statement 
of  finding  which  is  prepared  pursuant  to 
these  procedures  shall  be  forwarded  to 
the  Director  for  his  or  her  approval. 

Statements  of  Significance  And 
Environmental  Impact 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
significant  rule  and  does  not  require  a 
regulatory  analysis  under  Executive 
Order  12044  and  43  CFR  Part  14.  The 
Department  of  the  Interior  has 
determined  that  the  significant  impacts 
of  the  proposed  permanent  program 
regulation  on  the  quality  of  the  human 
environment  have  previously  been 
identified  in  the  final  environmental 
statement  on  the  permanent  program 
(OSM-EIS-1)  made  available  on  January 
29, 1979.  In  addition,  the  impacts  of  and 
alternatives  to  the  abandoned  mine  land 
reclamation  guidelines  were  considered 
in  OSM-EIS-2,  March  1980.  Accordingly, 
no  environmental  impact  statement  on 
this  notice  will  be  prepared.  The 
documents  supporting  the 
determinations  of  significance  and  of 
environmental  impact  are  available  for 


inspection  in  the  administrative  record 
for  this  rulemaking. 

Dated:  July  17, 1980. 

William  L.  Kendig, 

Deputy  Assistant  Secretary,  Policy,  Budget 
and  Administration. 
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